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t SUMMARY OF THE RECORD 

This special proceeding for appointment of a Guardian of the Estate of Lisa Frances Wallace, 
who has Down's Syndrome, was initiated by Patricia Wallace Hastings on August 16, 2005. [R. 200- 
| 01 , Supplemental Petition for Appointment of Guardian of Estate ["Supplemental Petition"] at pp. 1 - 

2]. Ms. Hastings is a sister of Lisa Frances Wallace ["Lisa"] and the third of four children of Frank 
A. and Lorice T. Wallace, who died in 1990 and 2003, respectively. [R. 219, Affidavit of Stephen P. 
I Wallace ["Wallace Aff."] at 1]. Appellants Mary Roma Wallace Jage and Stephen P. Wallace 1 are 

Lisa's other siblings and were named by Mrs. Wallace as the persons who were to "determine the 
visitation rights to Lisa Frances Wallace, should this become an issue in contention between my 
I children" in a document she executed on March 13, 2000. [R. 369, Transcript of hearing on 

Supplemental Petition (Dec. 1, 2005), Wallace Exh. 2, Instrument Altering Trust at p. 1]. 

Real parties in interest in this guardianship proceeding, like the guardianship proceeding they 
initiated against Mrs. Wallace in December 1999 in Ms. Hastings' name, appear to be Ronald J. Saffa 
["Saffa"] and Trust Company of Oklahoma ["TCO"], whom Mrs. Wallace removed as trustees of her 
revocable and irrevocable trusts on March 13, 2000, immediately after Judge Robert Perugino found, 
on the record in that guardianship proceeding, that she had not been adjudicated to be incapacitated 
and could, therefore, make her own decisions. [R. 212-13, Motion of Stephen P. Wallace for Order 
Requiring James E. Poe to Produce Proof. . . of Authority Under Which he Filed Supplemental 
Petition ... and for a Stay of Proceedings ["Wallace's Motion"] at 1-2; R. 219, Wallace Aff. at 1; R. 
369, Transcript of hearing on Supplemental Petition, Exh. 3 at 2 (Dec. 1, 2005)]. 

James E. Poe, the lawyer who has represented Ms. Hastings in this guardianship proceeding 
also initiated the 1999 guardianship proceedings against Mrs. Wallace, as well as an action designed 



I 



After filing the Petition in Error on behalf of appellants Stephen P. Wallace and Mary Roma 
Jage, the undersigned attorney was granted leave to withdraw as counsel for Mr Wallace See Order 
Appeal No. 102,93 1 (filed April 27, 2006). She did not seek withdraw as Ms. Jage's attorney 
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- ove rtum her remova , of Saffl ^ Tco a 

irrevocable,™,, U „ „ Lonce T - Wallace revocable and 



irrevocable trusts Mr p„„ .. <«»ace revocable and 

(ie tresis. Mr PoecontmuestorepresentSaffainrel a tedli>,' ,• • 
andLoriceW,,! rdatedll "« a ' ,on ' n ™lvingtn,ststbat Frank 

ndUnceWaHacecreatedntoretba,,^^^^ 

^n g o n Sup pI e m e„ t a,Pe (itionaeo . 8>14)I5(Dec , 2005)] ' [R ^ T ™™ 

, **.**.***,*„. ^ ' ^''^"^-^-Marcb^M, 

finns,a n d,he fimithatrepreseMsTCOappliedfor 

i ~ ld have otewise been diswbu(ed (o the ^ cMdren ^ 

W,laee lmtewere ^ topaythraeandsubsequmtm 

On Septeraber 23, 2005, ,he Court entered an Order se«in e the, , 
hearinaalQ-m o «r setting the Supplemental Petition for 

bear,ngat9.30a.m.o„Se P te m ber29,2005. [R. 204 Orderat 11 r,„ 

^CedtoUsaKraucesWaHace [R 205 N , 

Wallace. [R. 205, Nottce of Hearing on Supplement Petition f or ADDoin , 

inentofGuardianofEstatpptli r ...,•. '"on lor Appoint- 

at „. b add,,,™ to infoming Usa rf ^ tme md 

this Notice nformed her n fu i , • , neanng, 

of her ,ega, ngh ,s as tbe sublet of a g uard,a„ shlp proceedinft thm „ _ 

hearing be dosed ,„ the pubhe. y„ TZ relu es , 7J "^ l ° "^ *"< »» 
exam '"« y°u and, if the Judge believes to»n,v M eXpert be appointed to 

order an evaluatton done. " examina "on is necessary, the Judge will 

do no, hl^tloXtd you':- " h ZT" ^ ^ <° '^^ *»• 
'he Court win ap pom( y one ££ *™ m a™ ^ ™ ?™» a < the "«£ 
orally or in w riting prior t0 ,„/ * » a IT! ^ W»»tment of an attorney 
quired to pay the cos, of an «*£%£££<%? ~™)ff win b l 

THa,sa m eda > ,heConrt S , gn edaseco„d N o,,ceof„eari n g,ha, W asdirec,ed, ai ou g b„o,by 
name, toother "tnteres.ed parties" listed on «,,« , noughnotby 

-dsTrus, and A„o m ey f or Frank Wallace ^ ^^ ^ 
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S,atemen ' tha,al ' h -— "-P- n s interestedm a y a P pea rMdshowcause , ifany , whysuch 
appo,„ tmentshouldnotbema(i ,„ [R206W] .Acourtnrinu<eda t ed TO 00 5 " s ,ates"ORD E R 
f FOR H EAWNG , NOTTCE OP „ EARING T0 USA W ALLACE ANO N0T IC E OP HLARTNG 

BNTBRBD " I R - 207, OCIS Case Report, docket, PG-2002-225], 

Copies of the Notices addtessed to the "ideated parties" were nrafied on August 24 2006 

| [R208 - '- Affi ^'^Ma ili „ g a tl .2 ] .Ap pr o xto a,e, y «wo W ee k s,ate r ,M r .Poe P e K o„a„ ysOT eo 

.he other Not.ce o„ Lisa Franccs Wafiace. [R. 2,0-1 ,, Affidavit of Service of Nonce a, L2J 

, be apposed as Guardian of Lisa, Estate, a, ,eas, no, un«„ after evidence was presented as to the 

■denutyofthe-realpartymrpartieajin interest." [R . 212 . 29 , Wafiace, Motion a, ,-6 &E x„ A- Exh 
D]. This m o„o„, e* preS s,y authorized h y 5 O kl ,S,a, 5 5, was filed on Septe m her 23, 2005 and 
supported by evidence that Saffa, who had drafted anaendtnents ,„ Mrs. Wafiace, trusts after Mr 

Wa 11 ace,dea t h,had b ee„ t hed r .v i „ 8 forceheh 1 „dPG- 9 9- 5 56, t he 1 999 g uardian S h ippr oceed i „ g and 
Played a ro,e in fraudutenfiy inducing his cousjn , mry ^ ^ ^ ^ ^ ^ ^ ^ ^ 

Saffaa„dTCOasc„.,rua ( eesofher R ev eab,eTn Jst . [ R.2 1 9, W aUaeeAff.atl;R.225-26,Affidavi, 
of Mary Roma Wallace Jage ["Jage Aff."] at 1 -2]. 

Ms. lage a,so "show[ed, cause" why the requested a PP oi„„ne„, of Patricia Wafiace Hastings 

asGuard,a„of,he E s,a,e„f Li sa E ra„ce S Wa 11 aee s houldhede^ed,i,.,ano,herTu, S aCoun t yD ls ,r i c, 
fudge had P rev,ou,s,y found, as a ra a, ter of fact, tha, ft w„u.d he a "conflict of interest" for any of 
L,a's siWi „gs, ine.uding Ma. Hastings, ,„ serve in a sintiiar position of trust inasmuch as each is a 
beneficiary of the Lisa Tnrs, and/or the restated or reformed "Lisa Frances WaUaee Su Ppl e m en,a, 
Needs Trust." [R. 232-33, Ohjecnon of Mary Roma WaUaee Jage to Patricia Wafiace Hastings' 
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I Pe "" on for Appointment of Guardian of Estate forti„r 

,,p . m „ 0,Estatef »L, sa Frances Wallace r«Jage Objection"; R 220- 

23, Fund Order as ,„ Certain Issues, PT-2003-46 at 2J. 

W he „ Steve Wauace c h ec k ed dae Court, , u , oc, on T ue s da y , S e ptember 27 2005 he 

, -r 0te ~ to ------o-- Pr o po; sedOrder.aced.n,,,:: 

J Aff ~ — nP.WaHacerSeeondWaHaeeAff,,,^,,,.^^ ^ /' 

Wa»aeefdeda„e m e rg e ncymotionforastay [R ^ ^ ^ "^'^ 

p m „. V ' ' 4_304> E ™W™y Motion for Order Staying 

— gs „„ Supplemenw peti „ 0n rEmergency Mo(ion for ^ ^ _ ^ & E ^ , . 

------ raiS ed by Wa„ a ee,Mo,i„„ hadbeenfinalIydetermmedand(2) ' 

--™'«-«»-u m e n , aiye ,de„cee S ,a b ,i shmgtheidentltyofthepersonor 
P^or h as P a,da,,o ra e yf ee San dco, W ,led byh , sIawfllmforseivicesrendered 

Wallace and/or the Wallace trusts TR ?^ n 

<tce mists. IR. 236, Emergency Motion for Stay at 3] 

— tne Hearing on M , Hastmgs , supp|ememai pet]t;on from ^ ^ to 93o • 

— - — e P ,e mb er2 9 ,2005 h e aringisrefl ec,edon, h edoc k e, . [R , S4 , 0C[S Case Report 
docket, PG-2002-225]. 

Ms. Ha s , mgs subsequent|y filed . writ(en 0b . c(ion to waikce ^ ^ ^ 

which reads as follows: 



f 
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1 ™*^^S%£%^?^»*^«^ 

t of authority for representation in ftal S - " C0Unsel to P™*"* proof 

I ™*«horty. Specifically, fe SSr* a * , * d »* 1 

April 29, 2002, is signed and veriS bv he P«i "T n '° f Guardian fifed 
counsel, James E.Poe Additional. £<! , Pe »«°tw/Guardian along with her 
» signed and verified bfEX^X^^^^W 
also by Mr. Poe as her attorney of reco* ^ "" ^ ° f *" Pers0 "' a " d 



I 

I 



^it^MS let! & ?. ^ inSUffidem to ■«>*« *• 
f Stephen P. Wallace to Guardian's Ohi,,'. . ," ' nqU ' ry ' tR 30 °-° 7 . Reply of 

supporting Wallace's Morion, inc , udl n g controlling Oldahoma law: 

SS6, the guardianship p^ct^^^T^ "^ %' drMn ^ om ^'nd PG-99- 

James B. Poe and Patricia wSla^S^l? "'""ay-chent relationship between 
purportedly appeared in l^SZ^*^ " °" Wh ° Se beha,f ^ Poe has 
Guardian's Objection to S^ftS^ a "° meyPOe *« '"»«"" 

ss 5 E a s h r? Snt : r,;r a ? avi,s flkd ( ° s ^« ° f 

Has,i„gs,R 0nal dJ.L ffa , J l O ^ , ^; ak =" ^ ^ Since **■ P °=' Mrs. 
knowledge of the relevant facts feiM ,^^ ? L PerS ° nSwithperS0Ml 
facts. See S,a,e , To™, S/^K 2 29°"" P £?*. \lf^ ^ 
mo„o„ practice, only facts affirmed by affiLi, need to h & D ' 52 (i " 
counter-affidavits).) ainoavit need to be countered by 



* * * 



the existence of an attorney-diem relJoS *„? N a"'"" 1 ' ' ' d ° eS n0 ' estabIi * 

Patricia Wallace Hastings rathe thant ? P ' ° eS that fact establish '«« 

P^n-tn.erest.n.asw^^ 

mgs. ivmgrorce behind, these guardianship proceed- 

of the reXi,;™ %%?% *?™£> ?%*"* P™ -ted ,„ the name 
/eWv. Blair, 1961 OK 258 «7 ^iS^ 8 *'** 1 *"- 
~«n„ameo^^^ 
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i pendencyof,his ^»-p^r„^^^^ 

I ^''o'-Sinquiry.-ignores.and Wore SS',? aUtl,orize a ™e 5, O.S 

mg arguments: e,taClllyadmiB «'«orrectne SS ofthefollow- 

Evidence movant Stephen P Wallace h« „«■ ., 
presumption thai a larger is alorS t „„ 1 "V* 1 " [ ' he rebuttable 
anting in court} should be nfflc^ 1 7 J ' he person he is re P«- 
1 James E. Poe ,o act for PatiSf Waul ° ^ enge . ,he P™"™« authority of 

Bungs, TCO's pattern .d3«!S* '"^ ^ Aam S "irer 
in footnotes 2 L 3, ^7,o accomnh h f, ^ '" *" mmn " desc « ^ 
TCO has paid Poe^'a, £ ^^^itTZXT^^ *" 
appearance for Ms. Hastines &. 1 7 nil cw ? „ . e he has entere << his 

'hat he, no, Patricia Wal ?£ H tti„» t , i 24 ° 4(b) ' Saffa ' s admiss '™ 
r^Wi.SSrS^ f0rCe behi " d *e 1999 

fo r ms. ^";d™;r °? oe " s ^ * a ^« 

is unavailable ,„ the J-X'Z'TT ° f * "" '^^ 
and has existed since 1999, i, should be p ° teed " *" agreemem eXis,s 

£p S^pL 5 2 ^: h i p n : :^ r 5 -—**-. 

earlier filed brief, the Supreme Court of i? -^ t0 refute «**«* in 
~, ^.^^-^^^-J. aa 



the Jage Objection: 



this action and implicitly attesting to S hi f^ he is presenting her in 
f- kings' test inteLsa^lo^ 

financial interests of attorney and vuraoZdl ,' f Tthe dearly con fi^ing 
also represents, or Mr Poe's own ZZr i ? *"""**" Sa ff«> whom Mr. Poe 
f"ORPr"'i 1 -7 L - , n nnan cial interests. See Olcla p p™p ^ _> 

[ ORPC ] 1 .7, which is titled "Conflict of Interest: General Rule" ^ 
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■ Poe has urged Ms. Hastings ^^ I ""T"* qUeS,ions - W1k «« Mr. 

, of Bank One in PT-2003-46 on Ma^hTa 2W4 '" " "?£ P"*"*""* « W on behalf 

I exceeded $1.3 million. ' °° 4 ' " at ,hat tlnK > "««al fees and costs 

to her as a beneficial of ££ fraS M Ha' 8W ,° U ' d "^ bee " ^^ 

Briefing on WW. Mot.on was complied on Novemfcer 4 20flJ] ^ ^ fi 
I ^^--^w^adeina^^,^^^^^^^^^^ 

, I* 3. ,-,, Re q nes, of Stephen , Wa „ a ce t „ Se, Motton Rehiring Proof of Poe, Aulhority for 

Hvtdentiar, Hiring ("Wallace, p^nes, for Evdenli^ Hearan,., at ,, Sep ^ ^ ^ 
reasons for conducing sneh a hearing were identified in ,he body of this Request: 

Wallace Hnstings, L Court enbZ^ 7^™ h ' S PUlp0rted cli ™<. Pa «oia 
documenis ,ha, could h a ve be „ tan wer „« " °S ' h< \ nega,iv<: P^nmplion ,h a , 
nation. *.&*,„. ^^cS&2^^7^ b "^ 
to present evidence within his oower tn „Ji ' 3 (where P art y fails 

offered, would be ^K ^ ' SJS^ f 7 ? * if 
(syllabus 2) (willful suppression of document liH. ^ 2?3 P " 235 ' 237 

sumpt.on that documents if produced w^ldh Pr ° P6rly gives rise to P re ~ 

investigation of facts)- J ZerhvWalM ,' ^""T * th ° SC Wh ° Were hind ^ng 
3 3 P 3d 1 61 1 « / a y Wal - Mart Stores - Inc., 2000 OK CIV APP 4S f 

in merit). [2J Setting the matter for tS h' " 81 "" 8 ' ha ' caseOT def onse is lacking 
* deci S ,o„ on evidence, raTr ItS^f " "* C °«*> ">» 
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were raised in the Rep , y a^ &" f Zt° m"™? "° 0nffiC,S of "«««<" 
questions should n „, be resolved ta a fec^v uu ° * / e f er o 4 - 2 <™. [5] Those 
Hastings have had an opportunity , Sard onT' °' . * ^ ^ P ° e and Ms - 
K—orEviden,^^ 

h eCo U rt dl d„o,ru,eo„ Wallac e, R e qU e stb e 1W een N ove m her 7 , 2 00 5 , t heda te ,t Wasffled ,; ndth ; 
dateof ^ "continued" hearing on M,H», ngs . SuppIementa , Pelition (R ^ ^ 

^ rac „„ f e re „ C e w hhcon„ Se hO uri „ gt ha tC o„W e ,Mr,oe P re S e„ te d,heCo U rt Wlt h apr o P osed 

Order w h, c h m e m o„ah Z ed i , s h a v,n gpr ev,o US , yC o„, ! „ ue d l hehe a rtn gft „ m Se ptemb e r29 , 20 „ 5to 
Decent ,,.00, .B,^,.^,,^^^ _ 

Con S e qU e„„ y , the Conrt did no, Slgn that 0rder un „, ^ ^ ^ ^ ^ ^ ^ 
K-365, OCIS Case Report, docket, PG-2002-225]. 

Penod, Nonces „ f the ^ „ earing direcfcd „ ^ ^ ^ ^ ^ ^ 

parties" that were comparable to those entered on August 23 200S «,. 

gUSt 23 ' 2005 ' were ne ver Signed or entered by 
* Conrt [R . 3o 5 , oc,S Case R e P ort, doc k et, PG,0O 2 , 25 , Cons^en,,, th e record does no, 

re fl ec„h a ,Mrt Pooled "-rancea WaUace w„ha„o,,ceo f ,he D ece m her >, 2005 he^n, bv 
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f Pan,, ,„ accordmce Wlth applicable law fR 3M 6s _ u] ^ ^ ^ ^ 

-ess "proper notice," of the Dec ember ,, 2005 hearing on the Supplementa| ^ 

Ms. Hastings was present at ^ December U0Q5 ^^^ m her snpp|menta| ^ 

| 3 S , TMSCnploftaingson%lemenWpeaona|j2223 ^ _ ^ ^^ 

^^...^^^^ Toward the end of the December , 

2M5 ^-«--„ gtha u twouldsi9ian0rderappomt| . ngMsHastingsasGuardianofthe ' 

heanng, wil, be waived, but did not ldentify . ^^ ,„ ^ [r ^ ^ ^ ^ 

prepared before ,he hearing, and (he Court signed mi„ utes later . that is 

By reason of information provided to the Court inH,,Ht„„ 

evaluation documentation heretofore ZlZ„7 ' ncludm 8 Prev.ous psychological 
the Court determined that the ohvta ™ ' n'?" *° 30 0S ' « 3 -' 06 (B), 
ing should be and is ^l"lZ^Z ^^ WM ™ * Said h ^ 

Order A PP o,„ tl „g Genera. Gu^TStl^nr " eCOrd (R ' 317 - 19 ' 

AH of the ■•comments on the record" concerning the "waiver" issue, mcluding S evera! 
exchanges between Ms. Hasttngs' .awyer and the Court, are quoted be.ow: 

the attendance of the ward is nZssIJv !la SPe * ,0the 'l ues,ionof Aether 

^de.enni„edby.heps y ehologist,andappearingm heTaZml r H \T * al Ca P acit * 
three years. It would be dtsraptive to have hef nrl„, »„H ? ' t ' Ween,woa " d 
such as this. So we're askina that th ,rZl 7 , a f hea " ng ,he P roc eedings 
Physical presence is waived and- ^ '" "" 0rder a provisio " «»t her 

THE COURT: I believe we waived it in the previous hearing. 
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record Z'Z^Z^T^ "* " **» '"» * be — °" .he 
order h ™ °° URT: We "' "* pres « ce wi » ■» waived, and do you have tha , in , he 

MR. POE: Yes, I do, Your Honor. 
Petition™ ^ec. f'awSV* ^ TranSCriP ' ° f Pr0Ceedi "g s °» Supplemental 

statement of opinion by Ms. Hastings' lawyer: 

her interests are best served by an „der w ,1 S Capa °" y ,0 un °^tand and r 2] 

230-31, Application for Wa, V er of Anl 8 ' h " e 1 uirOT »' ^ attendance. R J 

added)). a ' Ver ° f A PP«™ee at Hearing at 1 (bracketed numbers 

-P. Mr. Poe firs, noted ,ba, Ms. „ asti „ gs had been „ „ as ^ ^ ^ 
Ptances Wallace, an ,„ea pa c,,a t ed person . ,„ June of 200[2 ,, He ^ ^ _ ^ m ^ 
what were asserted as fads, without firs, being sworn as a witness: 

There waan, re a„ y any estate that required me appointment of a guardian t a„ tha, 

of the wtdtS, pu a I;htr:,S y a„°d n , e b 0f ,^ ,raS,S tha ' eXiS ' S &r b »* 
a 1 soco„ve y edalifees,Lfor,heh^TS;;: d M^S;„ratr g tl ,h „ eyhaVa 

* * * 

^.w^o^^^^^^ 

Wa„ace, as an ,„ tere s,ed person'' represented b y counsel a, ,he December , , 200S „ean„ g 

-ra,edwha t he h ad S aidi„ P apers,ba,hadbee„fi 1 edonSep,ember 2 3, 2 005,Se P ,ember 282 00 5 ' 
Nove m ber 4 , 2 „0 5 ,a„d N ovember 7 , 2 005,,o, h owcause..wb y mea PP „ ln ,r„ e n,ofP aW c,aW a l, a ce' 
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Hastings, as Guardian of the Estate of Lisa Frances Wallace, should not be made. [R. 369, id. at 5-16 

& Exh. 1- Exh. 4]. Pertinent excerpts from counsel's oral argument are quoted below: 

[W]e have reason to believe that either ... Mr. Saffa himself, or one of the Wallace 
trusts, the Frank or the Lorice Wallace Trusts, are in fact paying Mr. Poe's attorney fees 
to represent Ms. Hastings in this proceeding here today. And to the extent that funds 
are being expended beyond the scope of any authority Mr. [Saffa] or Trust Company 
of Oklahoma have to fund litigation, purportedly on behalf of Patricia Wallace 
Hastings, [that litigation] would , in fact, under Oklahoma law, be a nullity because you 
have to have the real party in interest appearing in the courtroom to advance whatever 
position that individual or entity wants [R. 369, id. at 5]. 



# * * 



[0]n November [7] th , ... we had asked the Court to set an evidentiary hearing so that 
relevant evidence could be heard on whether or not there is a conflict of interest 
between Mr. Poe's representing Patricia Wallace Hastings in these proceedings and his 
representing Mr. Saffa in other proceedings, and whether in fact there is a direct 
conflict between Mr. Poe and his client here, Patricia Wallace Hastings, because Mr. 
Poe and his firm ha[ve] reaped substantial benefits over the past five years in attorney 
fees that have all been taken out of trusts that Mrs. Hastings is a beneficiary of. And, 
in fact, in papers filed in one of the cases before Judge Frizzell on March 15, 2000, 
Bank One, in a brief that Bank One's lawyer signed, the statement is made that 

to date, which is 20 months ago, already $1.3 million had been approved for attorney 
fees. [W]e think Mrs. Hastings needs to know, and needs to be able to find out if she 
was informed that roughly $400,000 that could have gone to her has [ ] gone to pay 
attorneys for people that we believe Mrs. Wallace removed as trustee[s] of her trusts 
in 2000. [R. 369, id. at 6-8]. 

We have asked that this matter related to this conflict of interest, which appears 
to us to be a conflict that cannot be waived by Mrs. Hastings, but presents a conflict 
such that Mr. Poe, representing Mr. Saffa, and in his own right as a partner of his firm, 
reaping financial benefit from this, that we need to be able to get that on the record . 



We think that this is an [important] issue ... and that to proceed and allow Mr. 
Poe to try to get this Court to appoint ... Ms. Hastings to this position would be getting 
the cart, with all due respect, before the horse. [R. 369, id. at 8]. 

[Ijt's in Mr. Poe's interest to continue to see that Patricia Wallace Hastings and her 
siblings are not given the proceeds of these trusts that their parents set up in 1 974, and, 
instead, a million and a half dollars has already gone to pay attorney fees for people 
who have come in and put themselves in the position of controlling this money for five 

years. 
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[T]he representation is made in a proposed order that Mr. Poe presented us this morn- 
ing about this guardianship to the effect that Patricia Wallace Hastings is a fit person 
to fill the role that they are asking this Court to appoint her to. We submit that there 
are major questions. Factual questions that have to be explored. [R. 369, id. at 10-11]. 

[W]e need - - this Court to look into this conflict of interest issue, get it resolved, and 
then get on to the merits and put on evidence . . . and find out if Patricia Wallace 
Hastings has in fact carried out her duties, limited though they may be, for her sister 
in an appropriate fashion .... 

What I have marked as Wallace Exhibit No. 2 is titled "Instrument Altering Trust." It's 
a 2-page document . . . that Mrs. Wallace executed on March 13, 2000, after Judge 
Robert Perugino had found on the record in a guardianship proceeding that Mr. Poe 
filed allegedly on behalf of Patricia Wallace Hastings in an attempt to get Lorice 
Wallace declared incapacitated. And on March 13, 2000, the same day Mrs. Wallace 
executed the Instrument Altering Trust, Judge Robert Perugino, in the guardianship 
proceeding initiated, purportedly, at the request of Patricia Wallace Hastings, made 
findings. This is part of a sealed record. But those findings appear on page 2 of this 
exhibit, Wallace Exhibit 3. And this is what . . . Judge Robert Perugino said from the 
bench. And on the first page of that, this notes the appearance of Mr. James Poe, 
attorney of record - attorney at law [fjor the petitioner, Patricia Wallace Hastings. . . 
. . Mr. Poe heard Judge Perugino make this statement: "Now, with all due respect to 
Ms. Wallace, Ms. Wallace, you have not been determined to be incapacitated. At this 
point you still, ma'am, have the right to make your own decisions." That same day 
Mrs. Wallace executed this Instrument Altering Trust. This document made it clear 
that if any questions about the visitation rights of Lisa Frances Wallace came into 
dispute between her children, she did not want Patricia Wallace Hastings involved in 
that. 

Mr. Poe, acting as the attorney for Mr. Saffa, and, purportedly, Trust Company 
of Oklahoma . . . went into . . . Judge Perugino's court. They misled Mary Roma 
Wallace, made her believe that the only way she could be named guardian of her 
mother - limited guardian of her mother, instead of Patricia Wallace Hastings, who 
Mrs. Wallace clearly did not want involved in her care, or in the care of her Down's 
syndrome sister Lisa Frances Wallace. Mr. Poe goes in, Mr. Saffa and the Trust 
Company of Oklahoma, James Milton, tell Mary Roma Wallace Jage, who is trying to 
protect her mother, that the only way you can be appointed limited guardian for your 
mother is if you sign a document which says that everything your mother signed 
between ... the day the guardianship was initiated against her and the date of that 
agreed order is void, you will not be appointed guardian of your mother. And we'll get 
Patricia Wallace Hastings instead. 

These lawyers, Ronald Saffa, the nephew of Mrs. Wallace, who drafted amend- 
ments for Mrs. Wallace's trust agreements, made revisions, inserted himself as trustee 
of those trusts. Major conflict of interest. Never advised her to go seek independent 
counsel. Mr. Saffa starts this guardianship] - or tries to get Mrs. Lorice Wallace 
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declared incapacitated so she can't amend the trust documents he wrote so that she 
could remove him as trustee. Mr. Saffa - Mr. Saffa then has his attorney, Mr. Poe, 
challenge this document in a case they file as former trustees of her trust. They have 
been removed but they go in and tell a judge, a former partner of Mr. Poe's, we don't 
think Mrs. Wallace has the capacity to do this. Mr. Poe sat in that courtroom before 
Judge Perugino where he made this specific finding that Mrs. Wallace was not incapa- 
citated .... Addressing Mrs. Wallace at this point, March 13, the same day she 
executed the Instrument Altering Trust, "You still, ma'am, have the right to make your 
own decisions." 

Mary Roma Wallace Jage signed an affidavit . . . September 17, 2005, and in 
that affidavit she recites how Mr. Saffa, her cousin, and how Mr. Jim Milton, attorney 
for Trust Company of Oklahoma, tell her that she cannot be appointed limited guardian 
of her mother, who does not want Patricia Wallace Hastings involved at all, either with 
herself, with her business affairs, or with ... her daughter Lisa Frances Wallace. Mary 
Roma Wallace Jage in that affidavit relates what Saffa had said to her, what Milton had 
said to her. They're representing their own interests and the interest of Trust Company, 
which were totally adverse to the interests of Patricia Wallace Hastings. As well as 
Lorice Wallace. As well as Steve Wallace. As well as Mary Roma Wallace Jage. 
Misled her, got her to sign a document which voided the Instrument Altering Trust. 
Without that fraud, collusion, clear disregard for their obligations as attorneys admitted 
to practice in this state, they mislead Mary Roma Wallace Jage. She signs this docu- 
ment. And she not only basically . . . reinstalls people that Mrs. Wallace had the right 
to remove as trustees on March 13 th , but she did in fact, as a matter of law, and under 
express provisions in her trust agreement, she had the right to amend. [R. 369, id. at 
12-16 &Exh. 3, Exh. 4]. 

Mr. Poe "interrupt[ed]" this "show cause" argument to make the following assertion and ask 
the Court to give a "limiting instruction" to counsel: 

[W]e are so far afield from anything relevant to this case that I move that all of this be 
stricken and that we proceed to the issues at hand, and counsel be instructed to address 
only that which is pertin[ent] to the hearing for which we are here today. [R. 369, id. 
at 16]. 

The Court acceded to part, but not all, of the request Mr. Poe made purportedly on Ms. 

Hastings' behalf, when it made the following statement from the bench, then allowed counsel to 

respond: 

THE COURT: Well, we need to confine it to that because you're going off 
onto a whole bunch of other things that don't really have anything to do with the 
hearing today. [R. 369, id. at 16]. 
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MS. GOD LOVE: Your Honor, the hearing has to do, with all due respect, 
according to the proposed order, with whether Patricia Wallace Hastings ia a suitable 
and proper person to represent - or to be appointed full guardian over her sister Lisa. 
What I have submitted to this Court is evidence showing why, among other things, 
without even testimonyh from her, why she is not a fit and proper person. I think I 
have presented evidence showing that there is a direct conflict of interest between Mr. 
Poe and his purported client. A conflict which arises out of his representing . . . Ronald 
J. Saffa. His participation in procuring a signed document from - a signature on an 
agreed order that's the subject of that affidavit of Mary Roma Wallace Jage — I think 
we have made a prima facie case for showing why the conflict of interest issue needs 
to be the subject of an evidentiary hearing .... And we would ask the Court simply 
continue this hearing to a date to be set once we give the Court notice of the Supreme 
Court's ruling. And if it is not so inclined to do that, we would ask the Court to set a 
date, complete the information left blank on the proposed order that was submitted to 
this Court on November 7 th , 2005, asking this Court to set the matter for an evidentiary 
hearing that would address the issue of whether Mr. Poe can properly represent Mrs. 
Hastings, and also address the - further develop evidence on the conflict of interest 
issues. 

I believe that every document that I have asked to be marked as an exhibit in this case 
and that I now offer as evidence and would ask that they be attached to the transcript 
of this hearing, that every one of those documents has a direct bearing on whether this 
Court, after hearing the evidence, could properly find that Mrs. Hastings is a suitable 
and proper person to be appointed the guardian of her sister Lisa Frances Wallace. [R. 
369, id. at 16-18]. 

At the urging of Ms. Hasting's counsel that it "should proceed to the issue of is there reason 
that [Ms. Hastings'] appointment should be expanded to include guardian of the estate," the Court 
agreed and noted on the record that it didn't "see any problem in just going ahead and appointing [Ms. 
Hastings] as the guardian of the estate." [R. 369, id. at 22]. The Court then signed the Order Mr. Poe 
had drafted. [R. 317-19, Order Appointing General Guardian of the Estate at 1-2]. 

The statement in the first paragraph of the Order that "[p]roper notices have been given" is 
contradicted by the record. Nothing in the transcript of the December 1, 2005 hearing supports the 
statement in the second numbered paragraph on the first page of the Order that "[t]he Court judicially 
notice[d] all matters heretofore set forth and determined in the Order on Petition for Appointment of 
Guardian dated June 13, 2002." Nor was evidence introduced that would warrant the Court's making 
factual findings regarding Lisa's "continuing" incapacity or her "continuing" need for 24-hour care. 
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PROPOSITION I 

Because the District Court did not give Lisa Frances Wallace 
statutorilv-required notice of the "continued" hearing on the 
Su pplemental Petition, it was not vested with jurisdiction to 
a ppoint a Guardian of her Estate and its Order is "void ." 

"The appointment of a guardian for an incompetent is a statutory proceeding, and, in order to 

vest a county court of this state with jurisdiction to appoint a guardian for an alleged incompetent, it 

is necessary that a petition be filed in said court as required by [statute], and that notice be given to the 

alleged incompetent person as therein provided; and an order appointing such guardian for an alleged 

incompetent, where such petition has not be filed and notice given, as in the statute provided, is void." 

Tiger v. McCallom, 1922 OK 192, 214 P. 194, 195 (syllabus); accord, Taylor v. Gilmartin, 686 F.2d 

1346, 1351 (10 th Cir. 1982) (Oklahoma law is settled that the appointment of a guardian is uniquely 

a creature of statute; in the absence of full compliance the court lacks jurisdiction and the order is void) 

(citing Tiger v. McCallom and Martin v. O'Reilly, 1921 OK 155, 200 P. 687); McElroy v. Pegg 167 

F.2d 668 (1948), where the Tenth Circuit summarized Oklahoma law on this issue as follows: 

hi the case of In re Mize's Guardianship, 193 Okl. 164, 142P.2d 116, an order 
had been made appointing a guardian for Elnora Mize, an alleged incompetent. The 
record did not disclose that personal service was made upon Elnora Mize. She 
personally appeared at the hearing on the petition for the appointment of the guardian 
and had joined in such petition. The court held that Sec. 851, supra, requires that 
notice of the time and place of the hearing shall be served personally upon the alleged 
incompetent not less than five days before the time appointed for the hearing, that 
failure to personally serve notice was not cured by the personal appearance of the 
alleged incompetent at the hearing, and that the order of appointment was void. In 
Martin v. O 'Reilly, 8 1 Okl. 261 , 200 P. 687, the court held that the requirement that 
notice of the hearing on the application for the appointment of a guardian be 
personally served upon the alleged incompetent was jurisdictional and that an order 
appointing a guardian, where no personal service was made upon the alleged incom- 
petent, was void and subject to collateral attack. In Colby v. Jacobs, 179 Okl. 170, 64 
P.2d 881, the could held that the requirement that notice of the hearing on the 
application be personally served upon the alleged incompetent was jurisdictional 
and, without the service of such notice, the court acquired no jurisdiction to make 
an adjudication of incompetency or to appoint a guardian. 

167 F.2d at 670-71 (emphasis added). 
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Here, as in Colby, Martin, McElroy, Mite, and Tiger, the record does not reflect that notice of 
the December 1, 2005 hearing on the Supplemental Petition was served on Lisa Frances Wallace as 
prescribed by law. See 30 Okla. Stat. § 3-106, which provides in pertinent part: 

A. In all hearings conducted pursuant to Article III of the Oklahoma Guardian- 
ship and Conservatorship Act, an individual who is alleged to be or found to be an 
incapacitated . . . person shall have a right to: 

1. Notice as provided in Section 3-110 of this title . . . 

B. The requirement of notice to the subject of the proceeding shall not be 
waived. . . . 

(Emphasis added); see also Towne v. Hubbard, 2000 OK 30, H 17 n. 34, 3 P.3d 154, 162 ("provisions 

of 30 O.S. 1991, § 3-106 require that notice be given of all hearings conducted pursuant to Article III 

of the Oklahoma Guardianship and Conservatorship Act [and] tie the requisite notice to the provisions 

of § 3-110"). 

Section § 3-1 10 (A)(1) of the Oklahoma Guardianship and Conservatorship Act provides that 
"[t]he court shall cause notice to be served of the time and place of the hearing on the petition request- 
ing appointment of a guardian for an incapacitated person or partially incapacitated person on . . . the 
subject of the proceeding 

Given the lack of notice of the time and place of the "continued" hearing on the Supplemental 
Petition on Lisa Frances Wallace, the subject of the guardianship proceeding, express provisions of 
applicable Oklahoma statutes which are couched in mandatory terms, and well-settled decisional law 
on the issue, it follows that the District Court was not vested with jurisdiction to appoint Patricia 
Wallace Hastings as Guardian of the Estate of Lisa Frances Wallace. Therefore, the Order Appointing 
General Guardian of the Estate, which was entered on December 1, 2005 and purports to make such 
an appointment is "void." 
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PROPOSITION II 

Because the Court did not fully comply with the statute that 
governs "waiver" of the requirement that the subject of the 
proceeding be present at a hearing, it lacked jurisdiction to 
a ppoint a Guardian of the Estate of Lisa Frances Wallace . 

Absent full compliance with statutes governing the appointment of a guardian, the court lacks 
jurisdiction and any order it enters that appoints a guardian for an alleged incompetent is void. See 
Taylorv. Gilmartin, 686F.2d 1346, 1351 (10 th Cir. 1982) (construing Oklahoma law). What was said 
underProposition I about a court's failure to have a statutorily-mandated notice served on the subject 
of a guardian-ship proceeding holds equally true where a court fails to fully comply with express terms 
of a statute which allows the requirement that the subject of a guardianship be present at a hearing to 
be waived under certain circumstances. See Martin v. O'Reilly, 1921 OK 155, 200 P. 687. 

In Martin, the Oklahoma Supreme Court held that where a county court sitting in probate 
appointed a guardian for an alleged incompetent on the same day that the petition was filed, without 
notice, and without the alleged incompetent having been produced before the court, or it being shown 
that that individual was unable to attend, and without a full hearing and examination upon the petition, 
its order appointing a guardian is void and, therefore, subject to collateral attack. 1921 OK 155, 200 
P. 687, 690-91 (syllabus). As the Martin court noted, where it "can reasonably be done, the presence 
[at the hearing] of the party charged is indispensable." 200 P. at 691. 

The concept of "waiver," as it relates to guardianship proceedings, differs from the concept of 
"waiver" in the context of ordinary civil proceedings. Whether "waiver" of the right of the subject of 
a guardianship proceeding to be present at a particular hearing is appropriate is a matter to be deter- 
mined by the court, not a right that is easily lost of forfeited, or a matter left to the whim of a third 
party, including a guardian. See 30 Okla.Stat. § 3-106, which provides in pertinent part: 

A. In all hearings conducted pursuant to Article III of the Oklahoma Guardian- 
ship and Conservatorship Act, an individual who is alleged to be or found to be an 
incapacitated . . . person shall have a right to: 
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* * * 

2. be present at such hearings . . . 

* * * 

B The requirement that the subject of the proceeding be present at a 

hearing may be waived only for good cause shown. The court shall make inquiries 
to determine whether there is sufficient cause to waive the right to be present. 
Whenever the requirement that the subject of the proceeding be present is waived, the 
court shall make a finding on the record [1] as to the reason the subject of the 
proceeding is not present at the proceeding and [2] the alternatives which were 
considered to enable the subject of the proceeding to be present. 

(Emphasis and bracketed numbers added). 

A cursory review of the transcript of the December 1, 2005 hearing on the Supplemental 
Petition filed by Ms. Hastings should convince this Court that there was less than full compliance with 
the mandatory terms of 30 Okla.Stat. § 3406(B). 

Rather than raising the "waiver" issue at the outset of the hearing, Ms. Hastings' lawyer waited 
until the hearing was almost over before he said anything about the fact that Lisa was not present at 
the hearing. After Mr. Poe noted that he had included a provision in the proposed Order Appointing 
General Guardian of the Estate to the effect that the ward's physical presence is waived, the Court said • 
that it believed it had been waived in the previous hearing and that "her presence will be waived." No 
finding was made on the record during the hearing as to (1) the reason that Lisa Frances Wallace was 
not present at the proceeding or (2) the alternatives which were considered to enable her to be present. 
Nor can it be said that the Court made any "inquiries to determine whether there is sufficient cause to 
waive the [ward's] right to be present." 

Appellant respectfully submits that, in keeping with the Oklahoma Supreme Court's holding 
in Martin v. O 'Reilly and well-settled Oklahoma law that full compliance with applicable guardianship 
statutes is required before jurisdiction vests to appoint a receiver, this Court should find that there was 
not substantial, much less full, compliance with express provisions of 30 Okla.Stat. § 3- 106(B), then 
hold that the Order Appointing General Guardian of the Estate is void. 
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PROPOSITION III 

Because the Court did not make the inquiries mandated 
by applicable provisions of 30 Okla. Stat. § 3-107, it was 
not vested with jurisdiction to appoint a Guardian of the 
Estate of Lisa Frances Wallace . 

"One of the historic liberties which is protected by the due process clauses of the Constitution 
of the United States and the State of Oklahoma is the right to be free from, and to obtain judicial relief 
for, unjustified intrusions on personal security. Appointment of a guardian results in a massive 
curtailment of liberty, and it may also engender adverse social consequences. The guardian becomes 
the custodian of the person, estate and business affairs of the ward; the guardian dictates the ward's 
residence; the ward's freedom to travel is curtailed; and the ward's legal relationship with other 
persons is limited." In re Guardianship of Deere, 1985 OK 86, 708 P.2d 1 123, 1 125-26. 

The court's observation in Deere that "[t]he guardian becomes the custodian of the person" 

takes on added significance when viewed in light of provisions pertaining to 

(1) the right of individuals who are the subject of guardianship proceedings to be 
present at all hearings, a right recognized by 30 Okla. Stat. § 3- 106(A)(1); 

(2) the requirement that such individuals be present at all hearings unless the court 
makes certain inquiries, as well as particularized findings on the record which 
are set out in 30 Okla.Stat. § 3- 106(B); and 

(3) inquiries the court is directed to make and explanations it must give regarding 
appointment of counsel for such individuals under 30 Okla.Stat. § 3-107. 

Unless Oklahoma courts are required to fully comply with 30 Okla.Stat. § 107(C), whether 

"appointment of counsel" ever becomes an issue in a particular guardianship proceeding will likely 

be determined by whether the subject of the proceeding is "present" at the hearing or whether, as in 

this case, the guardian and/or guardian's attorney elects not to have the subject of the proceedings 

"present" at the hearing. Section § 3-1 07(B) governs the first of these scenarios; it provides: 

If the subject of the proceeding is present at the hearing on the petition and is not 
represented by counsel at said hearing: 
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1 . The court shall explain on the record: 

a. the purpose and potential consequences of the proceeding; and 

b. the right to be represented by counsel upon request and that if the 
subject of the proceeding wishes to be represented by counsel, the court 
will appoint an attorney to represent the subject of the proceeding at the 
hearing on the petition. 

2. Following such explanation the court shall inquire of the subject of the 
proceeding whether he wishes to have an attorney appointed. 

a. If the subject of the proceeding requests the appointment of an 
attorney, the court shall appoint an attorney. 

b. If the subject of the proceeding does not request the appointment of 
an attorney and the court is in doubt as to whether the subject of the 
proceeding is capable of making an informed decision regarding the 
appointment of an attorney and the court determines that it is in the 
best interest of the subject of the proceeding to be represented by 
counsel, the court shall appoint an attorney for the subject of the 
proceeding, or if the court determines that the appointment of counsel 
is not in the best interest of the subject of the proceeding, the court shall 
not appoint an attorney. 

c. If the subject of the proceeding does not request the appointment of an 
attorney and the court determines that the subject of the proceeding is 
capable of making an informed decision regarding the appointment of 
an attorney, the court shall not appoint an attorney. 

3 . The court may make the explanation and inquiry required by this subsection, 
regarding the purpose and potential consequences of the proceeding and the 
appointment of an attorney, prior to the hearing on the petition. At the hear- 
ing on the petition the court shall include on the record the facts related to said 
explanation and inquiry, the determinations made by the court with respect 
thereto and the reasons for such determinations. 

30 Okla. Stat. § 3-1 07(B) (emphasis added). 

In situations, like that presented here, Section 3-107(C) governs, but may not be applied. It 
provides: 

If the subject of the proceeding is not present at the hearing on a petition alleging him 
to be an incapacitated or partially incapacitate person and is not represented by counsel 
and the court has not made the explanation and inquiry as provided by paragraph 3 of 
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subsection B of this section, the court shall make sufficient inquiry to determine 
affirmatively whether it would be in the best interest of the subject of the proceeding 
to appoint counsel to represent the subject of the proceeding at the hearing on the 
petition. 

1. If the court determines that it is in the best interest of the subject of the 
proceeding to be represented by counsel, the court shall appoint an attorney. 

2. If the court determines that the appointment of counsel is not in the best 
interest of the subject of the proceeding, the court shall not appoint an attorney. 

30 Okla.Stat. § 3-107(C) (emphasis added). 

The record on appeal reflects that the District Court did not undertake the inquiry mandated 
by the plain language of § 3- 107(C), a provision that was clearly designed to protect "the best interest 
of the subject of [a guardianship] proceeding" by insuring that that person knows he/she has a right 
to assistance of counsel or in the case of an individual who is not capable of making an informed 
decision on that subject, the Court will appoint an attorney if it determines that that would be in that 
person's best interest. 

Although the issue raised by Proposition III appears to be an issue of first impression, appellant 
submits that it should be resolved by following settled Oklahoma law which conditions the vesting of 
jurisdiction, and likewise, the validity of orders appointing guardians of alleged incompetents or 
incapacitated persons, on full compliance with applicable guardianship statutes. 

To the extent that this Court finds that Wallace made a prima facie showing of an irrecon- 
cilable conflict of interest between Mr. Poe's representation of Ronald J. Saffa, on one hand, and his 
representation of Ms. Hastings, on the other, the same conflict should preclude his representation, 
indirect or otherwise, of Lisa Frances Wallace. Cf 30 Okla. Stat. § 3- 1 07(G) (requiring court to make 
independent inquiry to determine whether counsel is independent and whether any conflict of interest 
exists which would preclude proper representation of the subject of the proceeding or which would 
be detrimental to the best interest of the subject of the proceeding in all cases where independent 
counsel is retained by or on behalf of the subject of the proceeding); Towne v. Hubbard, 2000 OK 30, 
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U 15, 3 P.3d 154 ("Although it is principally a lawyer's responsibility when undertaking a repre- 
sentation to settle questions regarding possible conflicts of interest, a court may also consider the 
question, when it is appropriately raised by the motion of one of the parties, by acting in the exercise 
of its power to regulate the conduct of those involved in a judicial proceeding before it, or where, as 
here, a statute directs the court to consider the matter."). 

CONCLUSION 
For the reasons set forth above, appellant Mary Roma Jage submits that the Court should vacate 
the Order Appointing General Guardian of the Estate and remand the case to the District Court with 
directions to enter an Order decreeing the Order Appointing General Guardian of the Estate to be void. 
See Tiger v. McCallom, 1923 OK 192, 214 P. at 196. 

Respectfully submitted, 
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Attorney for Appellant Mary Roma Jage, 
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Frances Wallace, an incapacitated person 
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CERTIFICATE OF SERVICE 

I certify that on this 12 th day of May, 2006, true and correct copies of Appellant's Brief in Chief 
were delivered to James E. Poe, 1 1 1 West 5 th Street, Suite 740, Tulsa, Oklahoma 74103; and the Tulsa 
County Court Clerk, Tulsa County Courthouse, 500 South Denver Avenue, Tulsa, Oklahoma 741 03. 
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